




Time Topic Speaker(s)

10:00 - 10:20 Welcome & Intro Sue Bowler & Lucy Taylor, Shoosmiths

10:20 - 11:00 Litigation Masterclass Denise Stephens, Shoosmiths

11:00 - 11:45 Case Management – Tips & Pitfalls for running an 

effective Multi-Disciplinary Team

Sue Bowler, Shoosmiths & Zoe Scott, Bush & Co.

11:45 - 12:30 LUNCH BREAK

12:30 - 13:15 Adding Value & Settlement Considerations Kashmir Uppal, Shoosmiths

13:15 - 13:30 The Role of the Deputy post Settlement - General 

Overview

Lucy Taylor, Shoosmiths

13:30 - 13:45 Family/Gratuitous Care Payments Rebecca Bristow, Shoosmiths

13:45 - 14:00 Accommodation Lauren Miner, Shoosmiths

14:00 - 14:15 Wills and Planning for the worst Helen Gott, Shoosmiths

14:15 - 14:30 BREAK

14:30 - 15:00 Financial Planning for the Future Robin Bailey, Chase de Vere

15:00 - 15:30 Q&A with Panel & Close All
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• Damages for the injuries themselves
• Losses and expenses Claimant incurs as a result of the injuries up to trial
• Consequential losses and expenses Claimant will suffer in the future
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Pre-Action Protocol for Resolution 
of Clinical Disputes – flow chart



Pre-Action Protocol for Resolution 
of Clinical Disputes – flow chart
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Under spend

Overspend Interim payment







Lay Evidence Expert  Evidence Schedule of Loss





Privilege entitles a party (or their successor in title) to withhold evidence from 
production to a third party or the court. This evidence may be either written or oral.
• The privilege belongs to the client, and the client's lawyer is under a professional 

obligation to assert the privilege until it is waived by the client.
• Litigation privilege arises when litigation is pending or contemplated
• Supports the principle that a litigant or potential litigant should be free to seek 

evidence without being obliged to disclose the result of their research to their 
opponent.

• The privilege applies to communications between a client or the client's lawyer and 
a third party.

https://uk.practicallaw.thomsonreuters.com/3-107-7054?originationContext=document&transitionType=DocumentItem&contextData=%28sc.Default%29&comp=pluk
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Case Management
Tips & Pitfalls For Running An Effective Multi-disciplinary Team
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Adding Value & Settlement 
Considerations
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Capture information

Formally plead loss

Formally plead loss

Formally plead loss

Formally plead loss

Capture information
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Kashmir.Uppal@shoosmiths.co.uk

03700 86 4375

2 Colmore Square, 38 Colmore 
Circus Queensway, Birmingham, 
B4 6SH

Partner of the Year
Birmingham Law Society Legal Awards 

March 2018

Clinical Negligence Lawyer of the 
year

National Eclipse Proclaim PI Awards 
Nov 2018
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The Role Of The Deputy 
Post Settlement





Family / Gratuitous Care 
Payments
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A brief note on Swift v Carpenter

• On the whole, good news!

• Cash injection vs. excessive benefit to the estate

• Caution! 

• Delays… 

Pre-2017 Roberts calculation (2.5%DR): £900,000 x 2.5% x 26.54 = £567,150

Roberts calculation (-0.75% DR): £900,000 x -0.75% x 55.02 = -£371,385, so NIL.

Roberts calculation (-0.25% DR): £900,000 x -0.25% x 48.34 = -£108,765, so NIL.

New approach calculation: £900,000 – £98,087 = £801,913



Outsourcing specialists

• PROS:

• Experts in disability adaptions

• Time

• Breadth of experience

• Generally reduces risk of future issue

• CONS:

• Cost – can it be recovered or has it been recovered? 



Working with a case manager

• Play to your strengths

• Know your limits!

• Case management is already a big job– do we want to compromise that?

• Oversight and attention to detail specific to P

• Time!



Using your OT

• Involve from the outset!

• Does P have an existing OT?

• Do they have accommodation expertise? 

• If not, considering bringing in an accommodation OT early enough to understand P before the 
property project – if you have the means



Rentals 

• Don’t disregard them! 

• Testing opportunity

• Space!

• Always worth at least having the conversation



Need vs Want

• The “wants” of either P or P’s family can be very difficult to negotiate

• Although P’s style and wishes should be valued and taken into account, it’s important to set 
expectations

• Hydrotherapy!

• Changes over time



When funds aren’t sufficient

• Have all elements been awarded to 100%?

• Cutting corners?

• Compromise!

• Talk to your financial advisor

• Don’t forget future-proofing – how old is P? Are they going to need changes in future? How 
often? 



Wills and Planning for the worst
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Financial Planning for the Future



Financial Planning for the

Future



Chase de Vere 
Personal Injury and Court of Protection 

Chase de Vere’s Personal Injury and Court of Protection team is highly 
experienced in providing holistic financial advice to individuals, trustees and 

deputies in personal injury cases.  We specialise in Personal Injury Trusts, 
Periodical Payments and the investment of damages awards. We provide 

dedicated services for damages awards led by recognised experts in this field.



Role of the Financial Planning Adviser in 
Damages Awards

Goes beyond the purely financial:

Guidance & 
Support



Periodical Payments

THE PLANNING JIGSAW

Tax Planning State Support / Welfare Benefits

Sustainability

Risk

COURT OF PROTECTION

CASH PLANNING

INVESTMENT MANAGEMENT

Income Needs

Capital 
Needs

Pensions

Review
Ethical

ESG

Financial Products

Regulator

FSCS

Personal Injury 
Trust

Financial 
Planning
led Solutions

DEPUTYSHIP 
STANDARDS



Years



Years



Years



Lump Sums Top Down Approach

Losses such as the cost of future care and loss of earnings are 
quantified by use of the:

Life Expectancy Issues?

Objective:

A crucial principle in the assessment of damages in personal 
injury claims is that the Claimant should be put, as far as 
possible, back into the position they were in before the injury 
was sustained.

Settlement of
Damages Awards

The logic underlying lump sum 
awards of damages for future 
loss is that the award should 
gradually be used over the 
claimant’s lifetime so that by 
the time he dies it has reduced 
to zero.



Rate set with reductions for:

• Inflation
• Tax
• Expenses
• From assumed return of CPI + 2%

Plus a further reduction to reduce risk of 
under compensation

Discount Rate

Process introduced by Civil 
Liabilities Act 2018 established 
a new benchmark for the type 
of portfolio and risk used in 
setting the rate.

-



Lump SumTraditional
Lump Sum 
settlement
H West & Sons Ltd v Shephard, Lord 
Pearce said:

“The court has to perform the 
difficult and artificial task of 
converting into monetary damages 
the physical injury and deprivation 
and pain and to give judgement for 
what it considers to be a 
reasonable sum. It does not look 
beyond the judgement to the 
spending of the damages”
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• Periodical Payments Bottom Up Approach

• Based upon the annual amount required;

• Removes arguments over life expectancy

• Reduces financial risk to the Claimant

• A Lump Sum only settlement provides a Top 
Down Approach

Settlement 
Including 
Periodical 
Payments



Periodical Payment Characteristics

Since the 1st April 2005 the 
Courts have had the power 
to make periodical 
payments for personal 
injury claims with future 
loss.

Following a slow start and 
the outcome of the 
Thompstone et al cases on 
indexation now widely 
utilised mainly in claims 
exceeding £1m.



Periodical Payments
Periodical 
Payments are 
highly effective 
but they’re not a 
Panacea
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Short Term 
Needs

Medium Term 
Needs

Long Term 
Needs

Apportionment of Funds:

Financial Plan

Taking into account 
immediate and future 
needs.

Lloyd Lloyd of Berwick in 
Wells v Wells said:

“How the plaintiffs will in 
fact invest their damages 
is of course irrelevant. 
That is a question for 
them”



Determining 
Investment Profile

Key Factors:

Claimant’s needs and 
objectives in relation to long 
term capital and income 
requirements.



Investment 
Mandate 
Restrictions 



Chart shows how at a 1% 

inflation rate £100 would be 

worth £82 after 20 years. At 

5% inflation, it would be 

worth only £36. 

The Inflation 
Problem



Risk vs return trade-off

Potential return rises with an increase in risk. Different asset types 

(equities, bonds, property, cash etc) have different risk / reward 

characteristics. How much risk a saver should trade-off for a better 

return depends on several factors including their own aversion to risk, 

their ability to replace losses, and time available to achieve their goal.



Risk vs Return (illustrative)Asset Classes

Asset Classes may 
include:

• Cash
• Fixed Interest
• Property
• Equities
• Alternatives



Returns Variance (illustrative)Lord Lloyd of Berwick in the 
Wells & Wells judgement stated 
“it does not follow that a prudent 
investment for the ordinary 
investor is a prudent investment 
for the plaintiffs. Equities may 
well prove the best long term 
investment but their volatility 
over the short term creates a 
serious risk” - July 1998.



Diversify to control risk

If market volatility is the bump in the road, diversification is the shock 

absorber. Because different assets respond differently to market 

forces, a good mix of assets in your portfolio can help smooth out 

investment returns, with the positive performance of some assets 

neutralising the negative performance of others. You should check 

your portfolio regularly to check that you’ve still got the right mix of 

assets for you.



Investment
B

Investment 
A

The Benefit of 
Uncorrelated 
Investments



Chart shows since 2011 the 

annual performance of 

individual assets types 

compared to a portfolio made 

up of mixed assets. 

Example portfolio: UK Equity 

18%, America 15%, Europe 

7%, Asia/Japan 5%, GEM 

Equity 2%, UK Fixed interest 

26%, Global Bond 11%, UK Gilt 

5%, Property 8%, Cash 3%.

2011 2012 2013 2014 2015 2016 2017 2018 2019 2020 10 year

Index Gilts High Yield Bonds America Index Gilts Europe GEM Equity GEM Equity Property America Asia/Japan America

21.25% 19.30% 30.87% 18.56% 9.27% 30.84% 24.43% 3.91% 24.41% 27.21% 244.36%

UK Gilts Europe UK Equity America Property America Asia/Japan Cash UK Equity America Asia/Japan

15.80% 19.03% 26.21% 17.79% 8.35% 29.31% 23.82% 0.45% 22.24% 16.17% 136.76%

IG Bonds UK Equity Europe UK Gilts UK Equity Index Gilts Europe UK Gilts Europe GEM Equity Europe

4.36% 15.05% 26.13% 14.52% 4.86% 25.41% 17.29% 0.25% 20.33% 13.65% 118.38%

Property IG Bonds Example Portfolio Property Asia/Japan Asia/Japan UK Equity Global Bonds Asia/Japan Index Gilts Index Gilts

2.94% 13.01% 13.80% 11.24% 4.43% 25.40% 13.99% 0.22% 17.36% 12.18% 114.86%

Global Bonds GEM Equity Asia/Japan IG Bonds America Global Bonds Example Portfolio Index Gilts GEM Equity Europe Example Portfolio

2.22% 12.89% 10.37% 9.83% 4.18% 16.79% 10.55% -0.64% 16.04% 10.28% 95.67%

Cash Example Portfolio Property Example Portfolio Example Portfolio Europe America America Example Portfolio UK Gilts UK Equity

0.14% 10.95% 7.51% 5.87% 3.37% 16.41% 10.53% -1.37% 14.29% 9.01% 83.63%

America Asia/Japan High Yield Bonds Asia/Japan Cash Example Portfolio Property IG Bonds High Yield Bonds IG Bonds IG Bonds

-1.55% 10.50% 6.98% 5.22% 0.07% 13.16% 7.85% -2.22% 10.91% 7.77% 71.90%

Example Portfolio Global Bonds IG Bonds Global Bonds UK Gilts UK Gilts High Yield Bonds High Yield Bonds IG Bonds Example Portfolio UK Gilts

-2.19% 6.93% 0.64% 4.82% -0.26% 11.06% 6.05% -3.23% 9.49% 6.26% 68.86%

High Yield Bonds America Cash GEM Equity IG Bonds UK Equity IG Bonds Example Portfolio UK Gilts Global Bonds High Yield Bonds

-3.83% 6.90% 0.16% 3.19% -0.27% 10.82% 5.06% -4.70% 7.00% 6.24% 60.89%

UK Equity UK Gilts Index Gilts High Yield Bonds High Yield Bonds High Yield Bonds Index Gilts Asia/Japan Index Gilts High Yield Bonds GEM Equity

-7.04% 1.85% -0.11% 1.25% -0.66% 10.09% 2.16% -9.07% 5.88% 4.00% 54.32%

Europe Property Global Bonds UK Equity Global Bonds IG Bonds Global Bonds UK Equity Global Bonds Cash Global Bonds

-15.57% 1.62% -2.37% 0.64% -0.93% 9.08% 2.03% -11.19% 4.99% 0.43% 47.62%

Asia/Japan Cash GEM Equity Cash Index Gilts Property UK Gilts GEM Equity Cash Property Property

-16.17% 0.57% -3.84% 0.07% -1.27% 0.29% 1.72% -11.78% 0.73% -3.59% 47.20%

GEM Equity Index Gilts UK Gilts Europe GEM Equity Cash Cash Europe Property UK Equity Cash

-19.02% 0.21% -5.11% -0.94% -10.19% 0.23% 0.14% -12.16% 0.21% -6.01% 3.03%



Asset Allocation 

Example

For Illustrative Purposes Only



Chart shows:

CBOE UK 100 TR

UT MIXED INVESTMENT 20-

60%

Since March 2016

Source: FE Analytics



Chart shows

MSCI WORLD TR

UT MIXED INVESTMENT 20-

60%

Source: FE Analytics



Tax Planning

State Support / Welfare Benefits

SUSTAINABILTY  COSTS

Risk

COURT OF PROTECTION

CASH PLANNING

INVESTMENT MANAGEMENT

Review          Review Review

ESG

Financial Products
Planning Solutions 
for Claimants'

DEPUTYSHIP STANDARDS

Periodical Payments

Adviser Role:

To support Claimants, families and their legal teams through difficult 
times and ensure that vulnerable people, including children and 
adults are well placed to meet their lifetime financial needs. The role 
is to help improve financial outcomes in peoples lives.



Important information

Past performance is not a reliable indicator of future 

performance.

Investments can go up and down in value, so you could get 

back less than you put in.

Correct at the time of writing 2 March 2021 and is intended for 

general information only and should not be construed as 

advice.




