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• The groom’s claim failed, because he was not a party to the contract, even though the 
contract was for his benefit. 
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• Although it is not defined by the act, it is understood that this concept cannot mean just any defects.

• The most useful guidance comes from the decision in Rendlesham Estates 2014. To be “fit for 
habitation”, a building must: 

• be capable of occupation for a reasonable time without risk to the health or safety of the occupants and without 
undue inconvenience or discomfort to the occupants;

• if the dwelling would not be approved under the Building Regulations as fit for occupation it would probably not 
be “fit for habitation”; and

• be considered in light of all of the types of person who might reasonably be expected to occupy including those 
who suffer from common conditions like asthma or hay fever.

• A broad range of defects have been recognised as capable of rendering a dwelling unfit for habitation, 
including:  

• the structural unsoundness of a building’s foundations;

• an inability to lock or secure par of a home; 

• the persistent failure of lifts in residential tower blocks

• a lack of gas or electricity supply; and

• A failure to adequately design or install internal fire-safety partitions. 

But what does “Fit for habitation” really mean?
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https://www.legislation.gov.uk/uksi/2010/2214/contents/made
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https://www.gov.uk/government/collections/approved-documents
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https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/668831/Independent_Review_of_Building_Regulations_and_Fire_Safety_web_accessible.pdf
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https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/707785/Building_a_Safer_Future_-_web.pdf
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6.1 – What exactly is combustible cladding?

Under the sub-heading “Deregulating the building industry”, Stuart Hodkinson’s book ‘Safe as 

Houses - Private greed, political negligence and housing policy after Grenfell’ stated:

Prior to 2006, Approved Document B of the UK’s Building Regulations clearly banned combustible 

cladding and insulation in buildings over 18 metres high.  But many commentators argue that this 

ban was relaxed in 2006 as a result of regulatory changes ostensibly designed to fulfil the UK’s 

promise to reduce carbon dioxide emissions under the 1997 Kyoto Agreement.  Following Kyoto, the 

European Union (EU) issued a new European Directive on Energy Performance of Buildings in 2002 

that tasked member states such as the UK with improving the overall energy efficiency of new and 

existing buildings, primarily through better insulation.  Due in part to the enormous cost of 

insulating millions of homes with more expensive non-combustible materials, the 

building regulations were subtly changed in 2006 to create an alternative legal route through which 

combinations of combustible materials previously outlawed could be used.  The changes were linked 

to a closed-door industry consultation run by the privatised BRE, which included representatives of 

the combustible insulation industry previously locked out of supplying high-rise developments.  In 

2014, the Building Control Alliance (BCA), which represents building control officials, agreed to 

formalise the approval of this cladding without it even being fire-tested as a system, through the use 

of ‘desktop study reports’ based on existing test data supplied by government-

accredited testing bodies, including BRE.
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Building Regulation B4 – External Fire Spread: 

2006 – 2020 2019 >
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6.1 – What exactly is combustible cladding?

Approved Document B (2010 Revision)

Critically then, 

Surface Spread of Flame is tested in accordance with BS 8414 Parts 1 & 2,

whereas,

Materials of Limited Combustibility are determined by tests in accordance with 

BS 8414 Parts 4 & 11.

Or, alternatively, both can be established by tests in accordance with BS EN 13501



6.1 – What exactly is combustible cladding?

Approved Document B (2010 Revision)

Where BS EN 13501-1 give ratings following an assessment of the product on a range of 
characteristics, including combustibility (A-F), flame spread (s) and smoke release (d), 
where the best classification is A1, s1, d0:

s1, s2 or s3, -
for smoke emission during combustion 
(best to worst performing), and 

d0, d1 or d2, -
d0 = No flaming droplets/ particles in 

EN 13823 within 600 s; 
d1 = no flaming droplets/ particles 

persisting longer than 10 s in EN 
13823 within 600 s; 

d2 = not d0 or d1.
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6.1 – What exactly is combustible cladding?

Approved Document B (2010 Revision) – Cavity Barriers



6.1 – What exactly is combustible cladding?

Approved Document B (2010 Revision) – BR 135 Fire Test

2
.5
m

2
.5
m



6.1 – What exactly is combustible cladding?

At Grenfell:

The cladding originally proposed for Grenfell Tower was solid zinc panels but, with the Council’s 

budget being exceeded, cheaper ‘Reynobond’ aluminium composite material (ACM) cladding 

panels were selected.

‘Celotex’ polyisocyanurate (PIR) 
was selected for the insulation.  

Although a similar PIR Product 
made by ‘Kingspan’ was also 
used.  

New double glazing

Window support bracket

New Insulation

Reynobond ACM panel

Original Pre-cast concrete outer 
wall panel
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At Grenfell:

‘Reynobond’ ACM BBA Certificate



6.1 – What exactly is combustible cladding?

At Grenfell:

‘Celotex’ (PIR) and ‘Kingspan’ PIR



6.2 – Grenfell and the reaction to it



6.2 – Grenfell and the reaction to it



6.2 – Grenfell and the reaction to it



6.2 – Grenfell and the reaction to it



6.2 – Grenfell and the reaction to it



6.2 – Grenfell and the reaction to it

Grenfell was undoubtedly a tragedy and one of the worst man-made disasters in post-war Britian.

However, is the Building Safety Act a considered and proportionate response to, or is it perhaps an 

over-reaction?
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• Lenders concerns arose c2018/19 requiring ‘letters’
• RICS/UK Finance/Lenders/MHCLG/Developers/Fire Engineers Sept 2019
• Single reporting method
• Fire engineering resources and Liability, 2 biggest issues
• PAS9980
• Future?
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• Requirement B3(3) sprinklers, or fire resisting construction, or combination of both 
• Approved Document B pre 2020, recommended above 30m
• Approved Document B post 2020 recommended threshold reduced to 11m
• To prevent fires becoming large
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• Post Grenfell Tower, increasing calls for alternative escape routes/firefighting 
access in ‘tall buildings’.

• 2023 London Plan changed to require 2 stairs in buildings over 30m.
• 2023 HMG indicates lower threshold of 18m
• Lack of design guidance/purpose of 2nd stair 

• e.g. is is a staircase, staircase + single ff lift/staircase + ff + evac lifts
• Uncertainty IS stifling design/construction
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Source: Building 
regulations and safety 
(House of Commons 
library briefing paper, 
June 2023)
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•

• Section 28 Building Safety Act - enables the Secretary of State to make regulations authorising the 
regulator to charge fees and recover charges for/ in connection with the performance of a 
relevant function. The Building Safety (Regulator’s Charges) Regulations 2023 set out provisions in 
relation to charges of the Regulator and come into force on 1 October 2023.
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•

• Secondary legislation has been published where dutyholder and 
competence requirements are prescribed within amended building 
regulations.

• HSE guidance published – Building Control: An Overview of the New 
Regime.

• We know what is required, but some uncertainty remains on how best to 
deliver it.  

• HRB process includes prescribed mandatory documents.  There are no 
such documents or specified approach for non-HRB projects.

• The industry needs to develop systems of assurance and evidence based 
on an understanding of the outcomes required.
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Fire Safety Order 2005
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Ongoing duty of an Accountable Person
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Registration of existing buildings is 
underway
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•
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Class 1:  trainee building inspector 
Class 2:  building inspector 
Class 3:  specialist building inspector 
Class 4:  building inspector (technical manager)
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Lessons from Down Under
Jonathan F. Duler

Managing Director, The BASIC Group

Brian Ashe
Managing Director, BASIC Expert UK



Basic Expert

• Expert witness

• Loss prevention

• Fire engineering

• Risk assessment

• Failure analysis

• VBB, Adelaide, BESS design in WA

22 
September, 
2023

BASIC Expert
27

3



Now in the UK

BASIC Expert 27422 September, 2023

Dr Brian 
Ashe

Dr Jonathan 
Barnett

Mr Jonathan 
Duler



Building Regulatory System

BASIC Expert 27522 September, 2023

System of Government (Central – Federated)

Type of regulation (outcomes-based to prescription)

Who certifies / controls

Professional registration (competency)

Australian and UK systems similar.



Boundary conditions for the system

BASIC Expert 27622 September, 2023

USA, Japan, AU/UK (pre-1980)

Low flexibility

AU/UK per 2016, NZ

High flexibility



Drivers for change
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• Micro economic reform

• Innovation

• Productivity
Was

• Safety

• Demonstrate performance

• Public confidence
Now



How did we get here
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Reviews (similar challenges)
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Pendulum
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Response (AU and England) 

BASIC Expert 28122 September, 2023

More prescription – less performance (demonstrate performance)

Robust / empowered regulators (acting in the public interest)

Increased competency (culture change)



Victoria

22 September, 2023 BASIC Expert
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Victoria

• Change from the Victorian Building 
Commission to the Victorian Building 
Authority (VBA) in 2013 (170 to 216 
employees)

• 2023 ~600 employees with changes 
afoot

BASIC Expert
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Cladding Safety Victoria (CSV)

• Another new agency, with over 100 employees
• Created in 2020 by Act of parliament

• Only some residential buildings addressed

• Only $600 million budget

BASIC Expert
28
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Cladding Safety Victoria (CSV)

• Another new agency, with over 100 employees
• Created in 2020 by Act of parliament

• Only some residential buildings addressed

• Only $600 million budget

• CSV have 828 buildings throughout the state 

• 50 % have non-cladding defects

BASIC Expert
28
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Today’s Solution (2013 revisited)

• Resignation of CEO, VBA

• Rewrite the Building Act 

• Add more prescriptive requirements to code

• Hire more professionals for the VBA

• Provide more training for building practitioners

BASIC Expert
28
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Solution (2013 revisited)

• Resignation of CEO, VBA

• Rewrite the Building Act 

• Add more prescriptive requirements to code

• Hire more professionals for the VBA

• Provide more training for building practitioners
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Engineering registration

• Still no nationwide registration scheme for fire safety 
engineers

• Still no international quality fire safety engineering 
academic program 

• Architects are still not expected to be “experts” in the 
building code

• Building surveyors’ educational program now 2 years 
instead of  4

BASIC Expert
28
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• More red tape

• More inspections

• More public servants

• No attempt to fix the real problem
• Education/accountability/better regulation

• Welcome to the UK
• I mean Australia

BASIC Expert
28
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uk@basic.expert



www.shoosmiths.com



www.shoosmiths.com



www.shoosmiths.com



www.shoosmiths.com

•

•

•



www.shoosmiths.com

•



www.shoosmiths.com



www.shoosmiths.com

•

•

•

•

•

•

•



www.shoosmiths.com



www.shoosmiths.com

•

•

•



www.shoosmiths.com

•

•

•



www.shoosmiths.com



www.shoosmiths.com

•

•



www.shoosmiths.com

Employer/

Developer

Funder Purchaser Tenant

ConsultantContractor

Sub-Contractor Sub-Consultant

Lease and 

Agreement for 

Lease

Sale & 

Purchase 

Agreement

Finance or 

Development 

Agreement

Building Contract

Sub-Contract Sub-

Appointment

Appointment

End Product



www.shoosmiths.com



www.shoosmiths.com

•

•

•



www.shoosmiths.com

•

•

•

•

•

•

•

•



www.shoosmiths.com

Developer/

Employer

Purchaser

Contractor

Year 30Claim under the Defective 

Premises Act

Claim under the Civil Liability 

Contribution Act 

Claim for breach of 

Contract

Year 12, Claim Out of time

+ 2 years
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Part 18: Claims in the Courts
Tom Coulson



18.1 Recent case law regarding defective cladding 

18.2 The difficulty in demonstrating compliance with 
Building Regulations in a performance based 
system

22/09/2023315



Martlet Homes Ltd v Mulalley & Co Ltd [2022] EWHC 1813 (TCC)

➢ 1) Strict obligation or reasonable skill and care?

➢ Obligation to comply with the Building Regulations

➢ Obligation to exercise reasonable skill and care in carrying out the design

22/09/2023316



LDC (Portfolio One) Ltd v George Downing Construction Ltd [2022] 
EWHC 3356 (TCC)

➢ 2) Strict obligation on a sub-contractor?

22/09/2023317



Martlet Homes Ltd v Mulalley & Co Ltd [2022] EWHC 1813 
(TCC)

➢ 3) Everyone else was doing it / the lemmings defence

22/09/2023318



St James’s Oncology SPC Ltd v Lendlease Construction 
(Europe) Ltd [2022] EWHC 2504 (TCC)

➢ 4) Carrying out remedial works – intention and delay

22/09/2023319



➢ The pros and cons of a performance-based system

➢ The meaning of “adequately” in Requirement B4(1)

➢ Approved Document B and the routes to compliance

22/09/2023320
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• The groom’s claim failed, because he was not a party to the contract, even though the 
contract was for his benefit. 
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Can cause defects

Can get off the hook for defects

(Insolvency) (Caveat Emptor) (Full Repairing Covenant)

Funder Purchaser Tenant
Can end up paying for defects

Parent 

Company
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PIB Insurance Brokers
Property and Construction



Makeup of The Insurance Market

BrokersMGA’s/MGU’sInsurersReinsurers



Recent Events Affecting The Insurance Industry
Grenfell Tower COVID19 Recession/Economic 

Slowdown
Reduction of 
Capacity

Building Safety Act

• Catalyst for 
government enquiry

• Insurers requesting 
greater construction 
information

• Insurers exposure  
increasing -
premium increases, 
some cover reduces

• Michael Gove 
enquiry to the FCA 
re. the insurance 
placement of multi-
tenue blocks 

• $44 Billion 3rd largest 
catastrophe 
experienced in the 
insurance industry 
ever

• Insurers increase 
rates across their 
portfolios, 
attempting to 
recover losses

• Business Interruption 
cases go to court -
some setting 
precedent 

• Insurers reducing 
scope of cover in 
relation to infectious 
diseases

• $Millions of pending 
losses in the market

• Rising Interest 
Rates

• Pricing adjustments 
experienced across 
multiple industries, 
thus increasing 
sums insured due to 
indexation 

• Customers opting 
to self-insure. Also 
reduced risk 
management due 
to rising costs –
increasing claims

• Large losses 
sustained - insurers 
have withdrawn 
from writing UK 
Insurance, others 
class specific

• Some insurers 
opting to operate in 
less regulated 
countries

• Knock on effect -
drives premiums up

• Defective Premises 
Act – how are 
insurers reacting?

• Retrospective 
insurance cover on 
Professional 
Indemnity 

• Building Liability 
Orders

• Increased scrutiny 
around cladding 
and construction 
products

• 15yr Policy Term -
Housing Warranties



Underwriter and MGA Representatives

Callum English

Professional Indemnity Class Manager – CNA Hardy

Joe Gooden

Director, Housing Warranties & Latent Defects – Build-Zone Insurance
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Home Warranties
By Joe Gooden



Main Existing Warranty 
Providers
• NHBC

• Premier Guarantee 

• LABC 

• Build-Zone

• ICW

• Protek

• Ark

• Global Home 

• Homeproof

• FMB 

• Q Assure

• Compariqo

• Advantage 

• ABC+

• Checkmate

• One Guarantee 



The BSA 2022

• 15 Year Policies

• Technical Design Information 

• Building Safety Case Reports

• More focus on ‘A’ Rated Insurers
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The existing NHBC Scheme

• The NHBC scheme provides for: 

• Two year “Builder Warranty Period” – The builder is responsible for rectifying defects arising from the 

builder’s failure to meet NHBC “Technical Requirements”.

• Ten year structural cover - insurance cover is provided against certain types of structural and 

weatherproofing defects (structural and foundations, roofs, flues and chimneys, external walls, internal 

stairs, glazing) and contaminated land.

• Builders must be registered with NHBC to offer NHBC warranties. NHBC say that “only builders and developers 

who can demonstrate financial security and technical competence are accepted onto the NHBC register. 

• NHBC (and similar) warranties are not a legal requirement, but mortgage providers will likely insist on 

purchasers obtaining them as a condition of lending, so developer’s therefore have to provide them.

• If there is a problem, NHBC are ultimately responsible – it is not the developer’s responsibility. 
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Developer

Purchaser
Tenant

New Build Home Warranty
New Build Home Warranty

End Product

Purchaser Purchaser
TenantTenant

The new build home warranties could mean this………….. Driving a coach and 
horses through the legal concept of caveat emptor
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https://www.gov.uk/government/publications/independent-review-of-the-construction-product-testing-regime/introduction-and-executive-summary
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The effect on the market 

Sophie Rosier, Director

Head of London Mixed Use 



Source: Land Registry 380

Buyers: London flats are seeing less price growth relative to houses
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Development: Pipeline is decreasing  

381

More Time

Private starts on site are less than half the peak in 2015

New incremental applications have halved since last year

More Consultants More Uncertainty 



Housing is significantly undersupplied against need

382Source: HBF and Glenigan, DLHUC
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Source: Savills using Molior 383

Development and planning activity has dropped off
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Source: Savills Research

Multifaceted and interconnected – but the Act has compounded 

Stress in the 
rental market

Significant 
build cost 
inflation

Higher costs 
of 

development 
finance

More stringent 
design 

standards & 
energy 

efficiency 
requirements

The loss of 
Help to Buy

Financial 
liabilities for 

building 
safety

Rising 
discounts & 
greater use 
of incentives

Deposit 
Unlock?

Falling 
starts on 

site

Falling prices 
and slowing 
sales rates

Overseas 
market?



Thank you
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385



www.shoosmiths.com



www.shoosmiths.com



www.shoosmiths.com



www.shoosmiths.com



www.shoosmiths.com

•

•

•

•

•

•

•

•

•

•

•

•




