
1

•

•

•

1

2

https://www.google.co.uk/url?sa=i&url=http%3A%2F%2Fwww.constructionexec.com%2Farticle%2Flitigation-and-settlement-basics-the-litigation-lifecycle&psig=AOvVaw1ECQIW4np2V7ocBZP-iRDc&ust=1618249867830000&source=images&cd=vfe&ved=0CAIQjRxqFwoTCPC4rdbg9u8CFQAAAAAdAAAAABBr


2

•

•

•

•

•

•

•

3

4



3

•

•

•

•

•

•

•

•

•

•

•

•

5

6



4

•

•

Section 31(2A) of Senior Courts Act 1981 provides that the court must refuse to grant relief on an 
application for judicial review…if it appears to be highly likely that the outcome for the applicant 
would not have been substantially different if the conduct complained of had not occurred
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R (oao Fylde Coast Farms Ltd) v Fylde BC

[2021] UKSC 18

• Relevance –

➢SC had to consider whether alleged legal errors in a local planning

authority’s consideration of an examiner’s report and the holding of a

referendum in the making of a neighbourhood plan or order must be

challenged at each respective stage or whether it can be challenged at the

end of the process (i.e. once the neighbourhood plan or order plan has

been made).

➢Usefully sets out and summarises the various statutory steps in the

making of a neighbourhood plan and analyses the effect of section 61N of

the Town and Country Planning Act 1990 on challenges brought to the

making of a neighbourhood plan.
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Facts

• The examiner of the St Anne’s on Sea NP recommended in his report dated

10 August 2016 the inclusion of Oyston Estate’s site within the settlement

boundary.

• Following its consideration of the examiner’s report on 2 March 2017, Fylde

BC decided not to follow the examiner’s recommendation and the NP went to

referendum without including the site within the settlement boundary.

• Referendum held on 4 May 2017 and NP made on 26 May 2017.

• Oyston Estates challenged the making of the NP by judicial review on 6 July

2017 on the basis that Fylde Borough Council had acted unlawfully in

refusing to follow the examiner’s recommendation.

Proceedings in HC

• In its AoS, Fylde Borough Council maintained claim was unarguable as 

brought out of time because it was a challenge to the consideration given to 

the examiner’s report on 2 March 2017 and in accordance with section 

61N(2) of the Town and Country Planning Act 1990 a claim had to be brought 

within six weeks of that date (i.e. by 13 April 2017).

• Lang J directed a preliminary hearing on the question whether the claim was 

brought within time.

• Kerr J held that it was brought out of time.

• Court of Appeal dismissed Oyston Estate’s appeal. 
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Issue

• The issue for SC was whether section 61N is permissive or merely restrictive

in its purpose and effect: ie does it create new or replacement rights of public

law challenge (subject to procedural conditions) or simply impose new

restrictions as conditions for the exercise of rights which arise anyway from

the general law.

NP Process

• Designating a neighbourhood area.

• Pre-submission preparation and consultation on NP.

• Submission of a NP.

• Consideration of NP by an independent examiner.

• Consideration of the examiner's report.

• Holding a local referendum.

• Making the NP.
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Outcome

• Held s. 61N was restrictive in its nature. i.e. did not create new rights but

restrictions as conditions for the exercise of existing rights.

• Decisive to SC’s conclusion was that the choice between a “challenge early”

or “wait to the end” approach to the multi-stage process of public

administration applicable to NPs was a matter for Parliament to decide and

provided that the choice had been made with sufficient clarity, it must be

respected.

• The express recognition in s. 61N that there may be public law challenges to

acts or omissions in the NP process when considering the examiner’s report,

the holding of a referendum and the formal making of a neighbourhood plan

did not create fresh rights and only imposed conditions on existing rights by

requiring that the challenge is brought by JR and within 6 weeks.

Cont’d

• Oyston Estate’s claim had sought to challenge FBC’s earlier decision not to

accept the examiner’s recommendation to include its site within the

settlement boundary and, therefore, s. 61N(2) applied such that the claim

was made out of time.

• The multiplicity of claims that might result if a challenge had to be brought at

each stage of the neighbourhood plan process and not simply at the end

could be managed by the court using its case management powers.
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Implications

• Alleged errors in a lpa’s consideration of a NP or the holding of a referendum

must be challenged within 6 weeks of those errors being made at those

stages and applicant cannot wait until the end of the process when the NP is

formally made.

• Doing so runs the risk that the claim will have been made out of time.

• Those contemplating challenging a NP must be astute to each stage of that

process and bring a challenge at the appropriate time.

• Someone wishing to challenge a NP because of an earlier defect in the

consideration given by the lpa to an examiner’s report or the holding of a

referendum cannot wait until after the plan is made. Someone resisting a

challenge to making of a NP need to consider whether the substance of the

challenge relates to an earlier stage and is out of time.
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The Claimant (Buddist Society), occupied premises adjacent to the applicant’s premises.

• They challenged Councils’ decision to grant planning permission to the interested party to 
install ventilation and extraction equipment;

• Decision challenged on basis that when taking the decision, the defendant failed to discharge 
its obligation under section 149 of the Equality Act 2010 namely:

“In the exercise of its functions to have due regard to the need (a) to eliminate discrimination; 
(b) advance equality of opportunity; and (c) foster good relations between persons who share a 
relevant protected characteristic and those who do not”. 

• Contended that Buddhists are a group sharing a relevant protected characteristic; 

• For that reason, when the Council decided the planning application only by reference to 
considerations of local amenity (primarily noise and vibration resulting from use of the 
ventilation and extraction equipment), it failed to comply with its Section 149 obligation.
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• Court held case not arguable. 

• The proposal to install/use the equipment was not per se, suggestive of the need to take 
steps to eliminate discrimination, advance equality of opportunity, or foster good relations. 

• The claimant’s contention is to the effect that use of the equipment would adversely affect 
religious activities. That contention was assessed by the defendant, on its merits. 

• That consideration is sufficient evidence (again on the facts of this case) of compliance by the 
defendant with the obligation under section 149 of the Equality Act.

• The OR, which informed the Committee, made reference to the Claimant’s objections in 
respect to noise and vibration and how the Claimant alleged that this would compromise the 
use of their premises for meditation. 

• The OR also made reference to the IP’s evidence that had specifically tested noise from the 
meditation hall. Having regard for these points, the OR acknowledged that the impact would 
be acceptable. 

• Then at the Committee meeting itself, the Claimant’s concerns were further addressed, 
having regard for the fact that the Claimant had submitted a late representation, which had 
not been factored into the OR. This late objection was provided to councillors. 
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• The Council’s planning committee were informed about the Claimant’s evidence, where the 
Claimant’s property was and where the specific meditation hall was located within the 
property. 

And critically…

• The Council’s officers informed members that they were imposing an additional condition, 
which was specifically, ‘in addition to our standard noise conditions’ 

• The officer confirmed that the condition being imposed went beyond the standard 
conditions, having regard to the Claimant’s concerns to help mitigate the effect that this 
duct and the unit will have on the amenity of the residents and the Buddhist Society.
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R(oao Finch) v Surrey CC

[2022] EWCA Civ 187

• Relevance:

➢Extent/scope of EIA. In particular, whether “downstream” effects have to 

be assessed.

Facts

• Project for the commercial extraction of crude oil over 20 years. Total

extracted circa. 3.3 million tonnes.

• When the crude oil was brought to the surface, a quantity of natural gas

would be produced, and this would be used to provide power for the site

during the production phase. Provision would also be made for gas flaring in

the event of an emergency and for maintenance.

• Crude oil taken by tankers to refineries for processing.

• Not possible to say where the oil would be refined or where the products of

its refinement might be used (either in the UK or elsewhere).

• EIA development. ES assessed greenhouse gas emissions associated with

direct releases from construction of well site, production, decommissioning

and restoration.
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Holgate J

• Challenge to grant of planning permission alleging breach of EIA Regs i.e. a

failure to assess the indirect or “downstream” effects of the development.

• Holgate J rejected submission that anything “attributable” to a proposed

development, including environmental impacts liable to result from the use

and exploitation of a so-called “end product”, should be assessed.

• EIA must address the environmental effects, direct and indirect, of the

development for which planning permission is sought (and also any larger

project of which that development forms a part), but no requirement to

assess matters which are not environmental effects of the development or

project and EIA does not include the environmental effects of consumers

using (in unknown locations/unrelated to the development site) an end

product made in a separate facility from materials to be supplied from the

development being assessed.

Issue for CA

• Whether under EIA Directive” and the EIA Regs it was unlawful for lpa not to

require the environmental impact assessment for a crude oil extraction

project to include an assessment of the impacts of greenhouse gas

emissions resulting from the eventual use of the refined products of that oil

as fuel.
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Legal Principles

• EIA directed at a project of development. Concept of a “project” is one to

which a broad interpretation should be applied.

• Assessment of the “likely significant effects of the project on the

environment” under the EIA Directive extends to the effects of the use of the

works as well as their construction.

• EIA must address the particular development, not some further/different

project.

• The existence and nature of “indirect”, “secondary” or “cumulative” effects

depends on the particular facts and circumstances of the development.

• Where EIA has to address the “indirect” effects of a proposed development, it

must include a sufficient assessment of such effects

Judgment

• Essential content/character of the proposed development for extraction of

crude oil for commercial purposes and the ultimate use of the products

generated by the subsequent refinement of the crude oil was not part of that

project. Refinement process was a separate and substantial industrial activity

as was distribution and sale of the refined products.

• EIA not an end in itself. It is a process with a specific procedure set out in the

EIA Directive/Regs, and it must be carried out in accordance with that

procedure. Ultimately, it is a means of informing and strengthening a larger

process, i.e determining an application for planning permission for

“development”.

• What needs to be considered is whether a particular environmental impact is

“an effect of the development for which planning permission is sought”.
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Cont’d

• EIA Directive/Regs do not compel the assessment of environmental effects resulting

from the ultimate consumption/use of an “end product” where those environmental

effects are not actually effects “of the proposed development” itself.

• Assessment of the impacts of GHG emissions potentially attributable to the ultimate

use of the refined products of the crude oil extracted by the proposed development

was one of fact and evaluative judgment for the lpa as the “relevant planning

authority” challengeable only on Wednesbury.

• Question for the “relevant planning authority” = is there is a sufficient causal

connection between the project and a particular impact on the environment for that

impact to constitute one of the “indirect significant effects of the proposed

development”. The fact that certain impacts are inevitable may be relevant to the

question of whether they are “effects of the proposed development”. Inevitability

might make it more likely that they are effects of the development. It does not

compel the conclusion that they are.
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7) There will be cases in which a planning officer has inadvertently led a committee astray by making 
some significant error of fact… or has plainly misdirected the members as to the meaning of a relevant 
policy…

8) There will be others where the officer has simply failed to deal with a matter on which the committee 
ought to receive explicit advice if the local planning authority is to be seen to have performed its decision-
making duties in accordance with the law… 

PLEASE NOTE: Unless there is some distinct and material defect in the officer’s advice, the court will not 
interfere.

These principles apply equally to oral advice given by planning officers at a Committee meeting. 
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