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Key Documents

Defra’s Rights of Way Circular 1/09

Natural England’s publication “A guide to definitive maps and changes to public rights of way” 2008 also provides information about the process (p24 - 25)  
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/414670/definitive-map-guide.pdf

Rights of Way Advice Note 9

Also recommended that you read the

DEFRA’s guidance on procedures for considering objections - September 2020

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/414670/definitive-map-guide.pdf


Any diversion of a footpath or right of way :

• must be in the interests of the applicant or the public; 

• the diversion route must not be substantially less convenient; and 

• the diversion must be “expedient” taking factors into account including the impact on public enjoyment.



Recent High Court decision (Lieven J) in the Open Spaces Society v Secretary of State for Env, Food
and Rural Affairs [2020] EWHC 1085 (Admin) “OSS Case” considered relevant factors to be taken into
account when determining whether to make an Order under S119 HA 1980.

Argued that the Inspector had misinterpreted s119 HA 1980 and made a mistake by taking the benefit of
the landowner into account under the expediency test.

High Court clarified that a wide range of factors can be taken into account when considering such orders
including the landowners interests when deciding to confirm the order.

So for now the “balance test” recommended for Inspectors has gone to be replaced with a broader
consideration of all relevant matters.

No more balancing competing interests when assessing diversions, the pendulum seems to have swung
towards landowners who may want to secure diversions to protect their health, privacy etc.



Consultation in both instances above i.e. whether you proceed under the Planning or Highways Act is very 
important.



When deciding to make an order:

Consider timing and when diversion is needed

Make sure the definitive line of the existing path is currently open and is at all times kept open
and available for public use. If a path is inaccessible it is likely to lead to the application being
rejected.

Proposals to change rights of way are a matter of trust.

People get emotional and the public can be cynical if they cannot use the existing route or are
not properly consulted.

Remember there is no guarantee that an order will be made or, if made, will be confirmed.
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• The order can only be confirmed if necessary legal tests have been met. 

• Provided there are no objections, and the tests are met, the County Council can confirm the order.



Often problems with timing and point at which footpath/bridleway is needed. Proposals often become
stuck because of conflict introduced by separate regimes.

Land allocated for employment in 2002 – recent diversion PROW applications became problematic –may
be a need for reformspecially to support Strategic Sites and Local Plan allocations

Improvements to the policy and legal framework for public rights of way – public consultation May 2012
and report 2013 –long read but contains options for improving way that changes can be made to support
planning applications and diversions.

OUTCOME: Nothing further ..yet but ..some useful ideas for streamlining the process:
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